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Abstract  

Fluid Trademarks are marks based on original trademarks but they have changed according to 

the variations made in the original trademarks and the target remains the same with some 

differences and exhibits elements of the original mark which are identifiable by the consumers. 

They can also vary with the words or letters with the same product also. All of these comes under 

fluid trademarks. fluid markings increase brand recognition. Fluid marks are a wonderful 

marketing technique that is more than just a trademark.  

 

The changing nature can be misused by any other competitor in the market and thus create 

confusion in the minds of consumers on the actual validity of the trademark. The inconsistency in 

the use of the original trademark may undermine the distinctiveness of the brand. In India, it is 

not explicitly provided protection for fluid trademark. Fluid trademarks provide an identity to a 

brand and they help in increasing its market value. Therefore protection should be brought under 

the trademarks act.  

 

The research analyses the issues and nature concerning fluid trademarks under trademark 

legislation and their importance in the digital era.  

 

 

INTRODUCTION 

The fluid trademarks are adopted by the brand owners to keep alive in the market and thereby to 

drag the attention of their consumers. For this purpose, they create creative and innovative ideas 

to express their brand name on various occasions by changing their identity without changing their 

original trademark. There are laws to protect trademarks but it lacks in the case of fluid. As in the 

digital era, brand owners are using it to spread their marketing worldwide the infringement can 

result in their loss as well also with regard to the economy. concrete ideas for brand owners and 

trademark attorneys attempting to stay up with the scary new world of fluid branding The 

information overload and rapid speed of our times are reflected in fluid trademarks. Fluid marks 

contribute to the development of long-term interactions between customers and their favourite 
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companies. Registering each variety of a fluid mark may be impractical, both legally and 

financially, and the expense may exceed the value. 

The paper evaluates the current position of fluid trademarks and the risks and challenges of 

adopting legislation in India. 

 

STATEMENT OF PROBLEM  

The absence of legislation for an upcoming issue in the digital era, especially during the pandemic, 

created many discussions regarding the need for addressing. The problem is that fluid trademarks 

bring confusion among the consumers and uncertainty in deciding the original brand with varying 

forms. Putting all fluid trademarks under one ambit will create issues for other brand owners and 

the public as it is not predetermined, and restrictions will create monopolisation. 

The application of nominative fair use can cause an infringement of trademark owners' freedom 

by removing exclusive rights over it in the future. 

The absence of the legislation causes economic loss by diminishing the brand value of the owner 

in the place. With technological advancement, it is more challenging to observe them all in an 

equal manner to consumers as well as the brand owners. 

 

RESEARCH QUESTIONS 

1. Whether the absence of such legislation creates confusion in public? 

2. Whether such protection would cover the fluid trademark as a whole or if it would cover 

only a particular variant within the fluid mark.? 

3. Does the doctrine of nominative fair use affect the freedom of the owner to use fluid 

trademarks? 

4. Does this result in economic loss for the brand owners and customers? 

 

OBJECTIVES OF THE RESEARCH 

The paper evaluates the current position of fluid trademarks and the risks and challenges of 

adopting legislation in India. 

 

 SCOPE OF THE RESEARCH 
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The brand owners adopt fluid trademarks to keep alive in the market and drag the attention of their 

consumers. For this purpose, they create creative and innovative ideas to express their brand name 

on various occasions by changing their identity without changing their original trademark. There 

are laws to protect trademarks, but it lacks in the case of fluid trademarks. As in the digital era, 

brand owners are using it to spread their marketing worldwide; the infringement can result in their 

loss concerning the economy. 

 

METHODOLOGY ADOPTED 

This research will use both doctrinal and analytical methods. The research will use primary sources 

such as Statutes, legislations and secondary sources like Research papers and journals for legal 

analysis 

 

LITERATURE REVIEWED 

1. Lisa Pearson,” Fluid Trademarks and Dynamic Brand Identities” 1 

In the article, the author has explained the importance of fluid trademarks and their important 

aspects of it in the current world. The author points out the homepage by illustrating Google as its 

advantage that its prominent position in many top-class places makes some existing logos 

attractive to other companies, offering chances to cobrand where one brand's logo may provide a 

'frame' for the next company. The article describes the taxonomy of fluid marks to assist in 

analysing, from a legal perspective. It also discusses the effectiveness of the fluid marks used by 

many brand owners, including Google, Cartoon Network Studios, the New York City Arts and 

Design Museum, Channel 4, Chiquita and AOL, without compromising to the safety of their 

trademarks. 

 

2. Flip Petillion and Cedric Vanleenhove, 'Protect Your Fluid TradeMarks in Europe' 2 . 

The article refers to the risks that are faced by trademark owners in certain situations. It deals with 

the abundance of case law on such infringements also explaining various dealings by the various 

jurisdictions. It is described as As a trade name, no one use of a variation is protected. This is 

                                                
1 Trademark Rep , Vol. 104 (2014)pg -1411-1433 
2 2009 Managing Intell Prop 50 
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troublesome if a variation is utilised only for one day or for an event, as is usually the case with 

Google. Furthermore, a variation of the trademark may be an earlier trade name and an impediment 

to other parties registering later marks. 

 

3. Shailesh Kumar Singh, Trademark in Digital Era: Issues in Protection of Fluid Marks 

Analysis3 

It is contended that the fluid trademarks are non-conventional trademark markings which show 

that the variants subsist only with the original trademark and use multiple variations of a given 

mark. 

It is observed by the author that the issue is that technology has been progressing and the 

companies are trying to attract their customers in various ways which are not constant. This creates 

a certain paradox in the economy. Consumers and the other competitors as well. Finally, the author 

suggests that as it is important to give attention to this issue it should be based on the core 

trademark on which fluid versions are based so that the fluid marks associated with the basic trade 

mark can readily be recognised and maintained when this basic trademark is protected. These 

companies with fluid markings have an enormous customer base that, if violated, would have a 

major effect on the company and would influence many individuals. 

 

4. William M. Landes and Richard A. Posner,Trademark Law: An Economic 

PerspectiveThe Journal of Law & Economics 4 

It explains the need for why and how the trademarks should be protected. The author points out 

that the Value and identification roles are complementary and typically studied together from the 

point of view of law and economy. Neoclassical economists believe that markings promote the 

creation of quality products and decrease the cost of customer search. That is the trademarks that 

communicate product quality information. The article thus conveys about the various elements 

that affect the economy from trademark protection and its importance. 

 

                                                
3 vol.1 ,Issue 5 -ISSN: 2581-5369 

4 Vol. 30, No. 2 (Oct., 1987), pp. 265-309 .  
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5. Proctor and Gamble v Joy Creators 5 

It is pertinent to note that in India the Trademarks act does not provide protection to fluid 

trademarks but in this judgement the court held that it must be established that the trade mark 

"substantially mimics its original." It is important to understand that the buyer would not be 

sleeping side by side with both items, thereby increasing the possibility of disappointment. The 

Court considered Full Benefits an important and vital component of the trademark of the 

complainant and that its use with suffix, prefix, packaging will not alter, or become meaningful 

after the essential component id has been used and, thus, the rules of the complainant. 

 

6. Louis Vuitton Malletier v. Dooney & Burke, Inc.6 

The Court noted that "the progressive focus on the identity of marks in the field of the trade was 

not a side-by-side comparison but the lack of probabilities of consumer misunderstanding." 

Finally, it sent the matter to the lower court in order to determine if the two brands are likely to be 

confused. A court may concentrate not on the registration rights of the base mark, even if the real 

mark is registered, but on unregistered rights. The level to which the holder claims rights is 

explicitly indicated is therefore the fluid trademark modification. While this core mark is unique 

or of secondary significance, it will not necessarily be distinctive and have a comparable 

interpretation in every specific fluid marking version. 

 

7. Mayuri Patel and Subhasis Saha, Trademark Issues in Digital Era, Journal of 

Intellectual property rights7 

It is contended that a new digital era has begun with the confluence of digital technology-

enhancing computer networks and telecommunications. Digital activity has barely been kept 

undisturbed over the Internet by the digital era. The cyber is one that has granted mankind many 

benefits, yet unprecedented pitfalls have emerged. The Internet has emerged as an instrument for 

e-communication and e-commerce leading to complicated problems of intellectual property. An 

                                                
5 2011 (45) PTC 541-Delhi High Court 
6 454 F.3d 108 
7 Vol 13, March 2008 PP 118-128 
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additional shift in the legal landscape of this unspoilt multidimensional universe, which develops 

far beyond the screen, does seem to take place each day than sunrises. 

It is asserted that this development produced a lot of unanticipated difficulties 

The assumption leads to Comprehending several difficulties with trademarks that arise from the 

Internet or the digital era and tackling this problem with the extreme care, strategy and online 

infringement of trademarks in the right and enforceable approach to certain defence. 

The absence leads to more interpretation of the law by way of legislation and special attention to 

protecting the same 

Hence the author concludes that improvements need to be brought in cyberspace with regard to 

trademarks as well. 

 

8. Vicky Long Bengt Domeij Trademarks and Appropriability in the Digital Era: Pieces of 

evidence from Swedish Video Games Industry Ratio Working Paper No. 318 

The article provides details on the quantitative changes in trademarks throughout this industrial 

sector are shown in the appropriateness system, especially in a digital age when a lot of new ideas 

are simple to duplicate and challenging to protect Contributes, on the one hand, to explain on a 

level the function of marks inappropriateness (registration) and, on the other, to the understanding 

of the complexity of the general conditions of appropriateness (and logic) in the Digital Era. 

 

9. Chad J. Doellinger, Nominative Fair Use: Jardine and the Demise of a Doctrine8 

The article explains nominative fair use in relation to the legislation on markings. It means the use 

of a trademark to describe or characterise, within the framework of the figurative fair use of the 

name of a registered trade holder, the goods and services of the registered mark owner. 

It further explains the grounds, scope of this doctrine, etc.  The author states that the nominative 

fair use test fails to take account of the very real prospect. A nominative usage includes a 

circumstance where an accused uses a complainant's mark to mention the complainant. Some 

names can be perplexing, others cannot be confused. Thus, nominative fair use is only a phrase for 

a particular fact. which must not lead to the situation of paradox. 

                                                
8 Volume 1, Issue 1 (Spring 2003) 
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What are Fluid Trademarks and its importance? 

Trademarks are the identification of a particular brand which enables it to get advertised and get 

more consumer attraction to a particular brand. They are supposed to be the same in order to avoid 

any kind of confusion and spread over the identity of the product in the market. Fluid Trademarks 

are marks based on original trademarks but they have changed according to the variations made in 

the original trademarks and the target remains the same with some differences and exhibits 

elements of the original mark which are identifiable by the consumers9. During various times like 

during the pandemic period the brand owners to create more attention and business for their 

product, they have made fluid trademarks to spread messages and their own identity to the 

consumers. This requires a good level of creativity that will affect their reputation and consumer 

engagement as well. 

The development made in the technological field has produced more scopes for internet marketing 

and advertising. Examples of fluid trademarks can be pointed out as masks on AMUL girl and 

STARBUCKS promotion of the use of masks, Splits in yellow M in McDonald's, Space in Audi 

rings, Letters of COCA-COLA10, during the Covid-19 pandemic, Google created doodles with 

various special days for spreading the message, changing the backgrounds etc. It can also vary 

with the words or letters with the same product also. All of these comes under fluid trademarks. 

Brand owners when take risks varying or recreating their trademarks, if a mark is not used, it may 

be abandoned. Also, when one mark representation to the next misses out on the chance to create 

consumer familiarity and enforceable trademark rights in additional elements of the brand's 

product brand owners must always evaluate the core of the brand and take steps not to weaken the 

original trademarks while venturing into the scary new world of dynamic brand identities and fluid 

marks.11 

 

ADVANTAGES  

                                                
9  Fluid Trademarks,Intepat interns December 2020 .URL:https://www.intepat.com/blog/trademark/fluid-

trademarks/ 
10 Khurana and Khurana ,India: Fluid Marks: The Emerging Non-Conventional Trademark And Its Justification 

Under Trademark Theories ,March 2021, URL:https://www.mondaq.com/india/trademark/1050324/fluid-marks-the-

emerging-non-conventional-trademark-and-its-justification-under-trademark-theories 
11 Lisa Pearson, 'Fluid Trademarks and Dynamic Brand Identities' (2014) 104 Trademark Rep 1411  
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Fluid markings are more visually appealing than static ones. Brands can use such marks as a 

dynamic marketing strategy. Fluid markings keep consumers interested in the brand and catch their 

attention. By connecting with and engaging consumers, fluid markings increase brand recognition. 

Fluid marks are a wonderful marketing technique that is more than just a trademark. It is highly 

useful in attracting people's attention owing to its inventiveness and presents your brand in a unique 

way. Fluid markings play a significant part in pushing the boundaries of a trademark in a novel 

way and can be employed by a well-established company that is identifiable. It enables brands to 

expand. It may offer a brand a new dimension and help it reach a larger audience. Furthermore, 

the problems outnumber the benefits. 

 

ISSUES CONCERNING TO FLUID TRADEMARKS 

Even fluid trademarks can bring more consumer engagement and flourish brand identities few 

risks have been observed on it as Experimenting with a trademark can cause it to lose its 

consistency, causing consumers to become confused and unable to equate the trademark with the 

brand, and thus instead of increasing customer base may actually compromise the worth of the 

original mark and its value, beating the original intent of the exercise. 

Another problem is that it is important that a brand needs to be static in order to get the trust of the 

consumers. Therefore, the changing nature can be misused by any other competitor in the market 

and thus create confusion in the minds of consumers on the actual validity of the trademark. The 

inconsistency in the use of the original trademark may undermine the distinctiveness of the 

brand.12They might be subject to non-use cancellation actions. The extensive and irregular 

fluctuations of the mark may diminish the value of the genuine mark. When a trademark owner 

does not file for trademark protection for its variants, he cannot claim harm when a third party uses 

signs that match to these varieties. The registered underlying mark is the only one that is 

protected.13 

 

LEGAL IMPLICATIONS 

                                                
12 FLUID TRADEMARKS: A PRELUDE TO A TREND,IPR Law India ,Indian IP law resources ,NLSIU 

,Bengaluru URL : https://iprlawindia.org/fluid-trademarks-a-prelude-to-a-trend/ 
13 Fluid Trademarks, Intepat -December 2021, URL :https://www.intepat.com/blog/trademark/fluid-trademarks/ 
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Fluid Trademark incorporation to Trademark act in India 

In India,Trademarks Act ,1999 does not define the concept of fluid trademark and it is delta by the 

court when such matter arises .The courts would base their conclusions on the original registered 

trademark rather than the unregistered fluid trademark as the foundation of infringing. Courts have 

already ruled in a number of situations that the contested mark does not have to be an identical 

duplicate of the registered mark. 

In the case of Proctor and Gamble v. Joy Creators,14 the court held that ``It will be enough if the 

plaintiff can demonstrate that the Defendant's trademark matches its trademark in a significant 

way, as a result of broad use of the primary elements included in the trademark." Thus, even if a 

company's fluid trademark is not registered, it can get common law protection by demonstrating 

considerable similarity. 

In India it is not explicitly provided protection for fluid trademark .Anyhow with a reading to 

section 15 of Trademarks Manual draft of 2015,provides as a person claiming to be the owner of 

many trademarks for the same products or services that, although largely resemble each other in 

major particulars, differ in non-distinctive detail that does not materially impact the trademark's 

identification 15 and this stands as an obstruction to a series of trademarks and strict towards one 

trademark only. Hence the concept is unclear in the Indian scenario. 

 

IMPORTANCE OF INCORPORATING FLUID TRADEMARKS UNDER THE 

LEGISLATION 

The digital era has influenced the global economy and connected all countries without any 

geographical restrictions. Which resulted in more consumers to various brands and the owners 

have more competition to face. The brand owners while using such fluid trademarks to 

communicate with their consumers and keep their brand alive more distinct forms of an underlying 

mark are established, they may cause customer confusion and, in some cases, may even impair the 

original trademark. In the age of the Covid-19 pandemic where the importance of E-commerce has 

arisen infringements on such trademarks are more possible. 

                                                
142011 (45) PTC 54 (Delhi) 

15Yashvardhan Rana,Protection for fluid trademarks in India ,Law Asia january 2021 , 

URL:https://law.asia/protection-for-fluid-trademarks-in-india/ 
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RECOMMENDATION AND CONCLUSION 

The creative trademark should not be exhibiting random nature, it must be specific and there should 

be a uniform pattern and test to identify this. The basic features of the original trademark should 

be constant to avoid confusion. To avoid duplicating other people's already existing ideas or marks, 

it is critical to conduct due diligence before using the specific fluid trademark. The unclear 

interpretation of fluid trademarks in India will lead to more infringements so it is necessary to 

protect these through Trademark legislation  

Fluid trademarks provide an identity to a brand and they help in increasing its market value. 

Therefore, protection should be brought under the trademarks act. The lack of such a law will 

affect the brand owners and will create confusion among the consumers and also an infringement 

on the other trademarks. Till now only judicial interpretations have been made on such issues on 

fluid trademarks and are not explicitly dealt with on this matter. 

 


