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Abstract 

“He who has health, has hope; and he who has hope, has everything.”  

In October 2020, India and South Africa, along with 57 members of WTO posed a waiver from 

certain provisions of the Trade-Related Aspects of Intellectual Property Rights (TRIPS) agreement 

in order to prevent, contain and treatment of Covid-19 as a public health emergency that was later 

backed by BRICS nations. Critics Argue that TRIPS on account of neo-Liberal foundations lays 

much distress on developing countries for essential medicines than developed nations. The trade-

IPR and Public good-IPR has been a traditional debate clouding the Medicine-patent politics. 

Though, It is an evident fact that, Doha declaration was able to satisfactorily allow developing 

countries to liberalize interpretation of Provisions Of TRIPS for public health purpose instead of 

restrictive interpretation but what still remains a bone of contention is the increasing impact of 

Globalization on Provisions of TRIPS in concern to Public health. Rich-country governments, 

under pressure from large companies, are backing out on their promises and seeking to water 

down potential solutions. Therefore, TRIPS in the modern neo-liberalism era has put developing 

countries at more risk than the developed nation for essential medicine. Also, TRIPS in the large-

scale Globalization post-1990 has allowed pharmaceutical monopolization on the Global level 

causing domestic pharmaceutical companies to suffer. In this paper, I have analyzed the TRIPS 

agreement in relation to Public Health with context to the affordability of medicines and access to 

crucial essential medicines, especially in relation to developing or under-developed countries. I 

have also looked into patent-medicines issues arising in the Covid-19 pandemic and how 

globalization has impacted the same. 

RESEARCH QUESTIONS  
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1. Whether the flexibilities in the TRIPS agreement and the interpretation is given, sufficient 

to provide affordable and accessible medicines? 

2. What is the impact of Globalization on the Application of TRIPS provision in developing 

countries? 

3. Is TRIPS waiver enough to deal with the Covid-19 medical crisis in public health systems? 

 

INTRODUCTION 

TRIPS often referred to as the Agreement on Trade-Related Aspects of Intellectual Property Rights 

is an internationally recognized legal agreement among all the members of the World Trade 

organization that intends to cover the legal duties and rights of nations in relation to intellectual 

property ownership. The areas that are covered are copyrights and related rights such as 

Geographical indications, industrial designs, undisclosed information like trade secrets and test 

data etc. The Agreement lays minimum standards of protection that is provided to each member 

state with main elements that have separately defined the provisions like the Subject matter, rights 

related to intellectual property, exceptions to those rights and the minimum duration of protection. 

TRIPS has been also referred to as Berne and Paris-plus agreement, owning to the history and 

evolution on the same subject, that is, the substantive Obligations on the main Conventions of the 

WIPO, the Paris Convention for the Protection of Industrial Property (Paris Convention) and the 

Berne Convention for the Protection of Literary and Artistic Works (Berne Convention) that has 

to have complied. Further, the Enforcement provisions deal with the domestic procedures and 

remedies for the enforcement of intellectual property rights. Also, Trips has a Dispute settlement 

mechanism enshrined in Part V that entails the procedure of solving the disputes among the 

member state.  

All the above provisions are subjected to the interpretations that could be restrictive and liberal as 

per the member state. Initially, provisions were given restrictive interpretation but later these 

provisions were given liberal interpretation after Doha declaration was enacted in concern to the 

assistance to patent Medicine and Public Health Systems. However, there are many issues 

pertaining to patent medicines and its affordability to developing nations. 

RESEARCH METHODOLOGY  
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The research paper is Descriptive and critical in its fashion and lays down the data mostly from 

the sources of various books, journals, articles, newspaper reports, government reports and 

different famous websites. 

REVIEW OF LITERATURE  

Background 

The origin of a uniform agreement on the trade-related-aspect of intellectual property law brought 

about plethora of changes to the standards of IP protection by asking member states to give patent 

protection in all fields of tech and biological innovation for a minimum of 20 years. As a result, 

the developing countries that did not provide patents to some tech products such as pharmaceutical 

products has to change their laws in order to become TRIPS complaint.  The TRIPS mechanism 

also provided alternative methods such as compulsory licensing, parallel importing, exceptions to 

patent rights and give interpretations to the provisions itself. Further in 1996, the World Health 

Assembly (WHA) came out with a resolution WHA 49.14 on the Revised Drug Strategy (RDS) in 

order to scrutinize the impact of the WTO with respect to national drug policies and essential drugs 

and make recommendations for any collaboration between WTO and WHO, if required. In 

coherence to the mandate in RDS, in 1998 the Who called for Action Programme on Essential 

Drugs published a monograph titled as “Globalization and Access to Drugs: Implications on the 

WTO and TRIPS agreement”1 The basic objective of the monograph was to examine TRIPS from 

a public health perspective, identifying the safeguard provisions in the agreement that enabled 

countries to make provisions for protection to Heath and access to medicines. Then in 1999, the 

52nd World Health Assembly approved a new revised Drug Strategy resolution WHA 52.38 that 

urged member states to make the public health interests as superior to pharmaceutical and health 

policies, as illustrated – 

“to cooperate with member states , at their request, and with international organizations in 

monitoring and analyzing the pharmaceutical and publica health implications of relevant 

international agreements, including trade agreements, so that member states can effectively asses 

                                                           
1 German Velásquez and Pascale Boulet, Globalization and Access to Drugs: Implications of the WTO TRIPS 
Agreement, Health Economics and Drugs, DAP Series No.7, WHO/DAP/98.9( November 1997). 
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and subsequently develop pharmaceutical and health policies and regulatory measures that 

..maximize the positive and mitigate the negative impact of those agreements” 

Consequently, in the year 2000, a controversy happened in South Africa when 39 drug 

companies challenged the south African government in the court of law over the legislation that 

sought to use the TRIPS flexibilities.2 There were many international campaigns in support of 

south African government and this caused the issue to the WTO on 20 June 2001-as a result of 

African countries.3 Similar issues were already prevalent against Brazil on its local provisions on 

compulsory licensing etc.  Developing countries also wanted the clarification between the 

relationship of TRIPS and Public Health. Also, developing countries wanted this confirmation that 

WTO members should have right to formulate their own public health policies and implement the  

policies for public health accordingly .4 Further in April 2001 , a special session was held to discuss 

the same  and to establish the flexibilities between the intellectual property rights (IPRs) and access 

to medicines 5 In that certain proposals were made by developing countries that includes right to 

take measures to protect public health , establish own policies and rules in relation to IPRs , use of 

patented subject-matter without authorization of the right holder under Article 306 ,right to grant 

compulsory license without prior attempts to have voluntary license, the right to authorize 

suppliers in order to make and export the products under compulsory licensing , waiver of article 

31(b) and (f) in order to use the patent subject7 , to have right for establishing and maintaining 

approval for generic medicines, right to disclose information for the public interest by the national 

authorities , extension of the scope of article 30 of TRIPS that states to allow governments produce 

and export the medicines ,Extension of the transition period for developing and least-developed 

countries etc. On the opposite end, the developed countries under the pressure of corporate lobbies 

                                                           
2South Africa vs. the Drug Giants A Challenge to Affordable Medicines , Oxfam Background Briefing February 
2001 , https://oxfamilibrary.openrepository.com/bitstream/handle/10546/620381/bn-access-to-medicines-
south-africa-010201-en.pdf?sequence=1&isAllowed=y (Last visited on 28.10.21) 
3 WTO Document ,TRIPS and Public Health, IP/C/W/296, (29 June 2001) , 
https://www.wto.org/english/tratop_e/trips_e/ta_docs_e/modules10_e.pdf (Last visited 28.10.21) 
4 The TRIPS Agreement and Developing Countries, United Nations, New York and Geneva, 1996, http:// 
www.unctad.org/en/docs/ite1_en.pdf. (Last visited -28.10.21) 
5 WTO Document, Ministerial Declaration on the TRIPS Agreement and Public Health, IP/C/W/312, 
WT/GC/W/450,  ( October 4 ,2001), available at-http://www.wto.org/ 
english/tratop_e/trips_e/mindecdraft_w312_e.htm (Last visited -28.10.21) 
6Agreement on Trade-Related Aspects of Intellectual Property Rights , 1995, Article 30 . 
7Agreement on Trade-Related Aspects of Intellectual Property Rights ,1995, Article 31 .  

https://oxfamilibrary.openrepository.com/bitstream/handle/10546/620381/bn-access-to-medicines-south-africa-010201-en.pdf?sequence=1&isAllowed=y
https://oxfamilibrary.openrepository.com/bitstream/handle/10546/620381/bn-access-to-medicines-south-africa-010201-en.pdf?sequence=1&isAllowed=y
https://www.wto.org/english/tratop_e/trips_e/ta_docs_e/modules10_e.pdf
http://www.unctad.org/en/docs/ite1_en.pdf
http://www.wto.org/%20english/tratop_e/trips_e/mindecdraft_w312_e.htm
http://www.wto.org/%20english/tratop_e/trips_e/mindecdraft_w312_e.htm
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advocated for the IRPs and articulated that they contributed to public health objectives by 

incentivizing the research programmes.8 Therefore, after huge negotiations Doha declaration came 

into existence  

Doha declaration-The declaration on the agreement on TRIPS and public health was adopted as 

an agenda on 14 Of November 2001 by the World Trade Organization (WTO) Ministerial meeting 

at Doha, Qatar with the main aim of providing a Balanced approach to implementation and 

interpretations of the Provisions of TRIPS agreement that could eventually felicitate the public 

health systems and access to medicines for all that was afflicting developing countries and least 

developed countries. The meeting provided flexibility to the governments for more inclusion as 

per the Sustainable Development Goals.9 As a result, this ensured the amendment of the agreement 

itself and provided an additional secure legal pathway for gaining access to affordable generic 

medicines. The deep impact of the Doha declaration further was a positive effort to link the 

Intellectual property issue of patent medicines and access to medicines. Out of All paragraphs, 

Paragraph 6 is of immense importance regarding the accessibility of affordable medicines.10 The 

main rationale behind paragraph 6 is the need for member nations who are lacking or insufficient 

in manufacturing capacities in pharmaceuticals, can make effective use of compulsory licensing.11 

We witness many developing and least developed nation are not having technology, equipment, 

human resources or economic viability or feasibility for pharmaceutical research. Unfortunately, 

TRIPS has put constraints on the export of the generic medicines. It was Paragraph6 that came 

into existence in order to fill the void so created via Doha Declaration. 12 

                                                           
8 The Doha Declaration on TRIPS and Public Health Ten Years Later: The State of Implementation,2011 available 
at-  https://www.southcentre.int/wp-content/uploads/2013/06/PB7_-Doha-Declaration-on-TRIPS-and-
Health_-EN.pdf (Last visited -28.10.21)  
9 TRIPS and Public Health , WTO, available at - WTO | intellectual property (TRIPS) - TRIPS and public health(Last 
visited -29.10.21) 
10 CARLOS M. CORREA, IMPLEMENTATION OF THE WTO GENERAL COUNCIL DECISION ON PARAGRAPH 6 OF 
THE DOHA DECLARATION ON THE TRIPS AGREEMENT AND PUBLIC HEALTH (University of Buenos Aires  2004) 
available at - https://www.who.int/medicines/areas/policy/WTO_DOHA_DecisionPara6final.pdf (Last visited -
29.10.21) 
11 Article 30 of the TRIPS Agreement. See, e.g. Commission on Intellectual Property Rights, Integrating 
Intellectual Property Rights and Development Policy, London, 2002, available at- www.iprcommission.org (Last 
visited -29.10.21)   
12WTO documents, the Doha Declaration, 1 WT/MIN(01)/DEC/2, (20 November 2001), available at - 
https://www.wto.org/english/tratop_e/dda_e/dohaexplained_e.htm (Last visited-29.10.21)  

https://www.southcentre.int/wp-content/uploads/2013/06/PB7_-Doha-Declaration-on-TRIPS-and-Health_-EN.pdf
https://www.southcentre.int/wp-content/uploads/2013/06/PB7_-Doha-Declaration-on-TRIPS-and-Health_-EN.pdf
https://www.wto.org/english/tratop_e/trips_e/pharmpatent_e.htm
https://www.who.int/medicines/areas/policy/WTO_DOHA_DecisionPara6final.pdf
http://www.iprcommission.org/
https://www.wto.org/english/tratop_e/dda_e/dohaexplained_e.htm
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CHALLENGES IN TRIPS FLEXIBILITIES  

 The main issue is that those TRIPS flexibilities can only benefit when some important 

national legislations are made in order to use the flexibilities. This specific implementation 

is one of the main causes of concern for developing countries. Procedures must be 

simplified in order to avoid the proliferation of patents. Provisions for purpose of providing 

compulsory licensing should be simplified and Bolar exceptions and making use of 

transition period should be allowed for developing countries and LDCs.13 

 Developed countries, political pressure groups and corporate lobbies continue to exert 

pressure on developing countries to not make use of TRIPS flexibilities. For example, in 

2006 USA bullied Thailand to revoke its compulsory licensing in relation to the generic 

version of Efavirenz and in 2008 for anti-cancer drugs14 etc. It is also unfortunate to note 

that Big pharmaceutical giants like Abbott have been involved in causing commercial or 

political pressure over developing countries like Thailand.15 

 In some cases, we witness that developed countries have pushed their agenda to increase 

standards for patent protection that sometimes is in excess to the TRIPS restrictions via 

bilateral or trilateral agreements. This in fact fetters the hands of governments of 

developing countries from using flexibilities under TRIPS.16 

 Paragraph 6 has procedural problems. First, there must be a potential purchaser showing 

the need of the medicine with a generic producer to undertake the order and transaction. 

Secondly, the producer needs to negotiate with a patent holder and thirdly, if the 

negotiation failed anyhow, the CL application needs to filed again. Also, if there lies any 

                                                           
13 CAROLYN DEERE,THE IMPLEMENTATION GAME : THE TRIPS AGREEMENT AND THE GLOBAL POLITICS OF 
INTELLECTUAL PROPERTY REFORM IN DEVELOPING COUNTRIES ,22,( Oxford University Press 2008 ) 
14 Anti-cancer drugs , 2011, available at - http://www.moph.go.th/hot/Second_white_paper (Last visited-
12.10.21) 
15 Vanessa Bradford Kerry and Kelley Lee, TRIPS, the Doha Declaration and paragraph 6 decision: what are the 
remaining steps for protecting access to medicines?, Globalization and Health, 33, (2007),available at-
http://www.globalizationandhealth.com/content/ pdf/1744-8603-3-3.pdf (Last visited – 29.10.21) 
16 Ellen F.M ‘ t HOEN , THE GLOBAL POLITICS OF PHARMACEUTICAL ,MONOPOLY POWER, 22 (AMB Publishers 
2009 ) , available at - tHoen_PoliticsofPharmaPower.vp (msfaccess.org) (Last visited on 12.10.21) 

http://www.moph.go.th/hot/Second_white_paper
http://www.globalizationandhealth.com/content/%20pdf/1744-8603-3-3.pdf
https://msfaccess.org/sites/default/files/MSF_assets/Access/Docs/ACCESS_book_GlobalPolitics_tHoen_ENG_2009.pdf
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patent in the country to whom it is exported, the producer has to go for A CL over there as 

well.17 

 Other procedural problems reside in Article 31 of the TRIPS agreement which lays down 

a number of conditions for issuing a license under Compulsory licensing.  

i. Each case must be evaluated on merits.18 

ii. A voluntary license needs to be attempted by the proposed user.19 

iii. The scope and duration must be limited to the purpose for which the license was 

granted.20 

iv. The said license could be scrutinized by judicial review21 

v. The patentee must be paid adequate remuneration22 

 Regarding the August 30 decision, India with many other developing countries wanted to 

have an open-ended session to discuss the limited impact of the system under the August 

30 decision. The developed countries have denied the proposal.23 

 Though TRIPS do not define the term public non-commercial use, there have been 

directions to limit the definition to government use. This itself takes away individuals from 

the picture.24 

IMPACT OF GLOBALISATION  

Globalization is a newer reality of life and world. We are no longer a part of family, kingdom or a 

nation but a umbilical part of world family. Our policies are no longer only local oriented but 

contain the reflection of understanding and interest of multi-national corporations, Global markets, 

                                                           
17 DUNCANS MATTHEWS , Wto decision on implementation of paragraph 6 of the doha declaration on the trips 
agreement and public health: a solution to the access to essential medicines problem?,7  Journal of 
International Economic Law, (73-107)(2004), available at -  WTO DECISION ON IMPLEMENTATION OF 
PARAGRAPH 6 OF THE DOHA DECLARATION ON THE TRIPS AGREEMENT AND PUBLIC HEALTH: A SOLUTION TO 
THE ACCESS TO ESSENTIAL MEDICINES PROBLEM? | Journal of International Economic Law | Oxford Academic 
(oup.com) (Last visited on – 21.10.21) 
18Agreement on Trade-Related Aspects of Intellectual Property Rights ,1995,Article 31(a)  
19 Agreement on Trade-Related Aspects of Intellectual Property Rights,1995,Article 31(b)  
20 Agreement on Trade-Related Aspects of Intellectual Property Rights,1995,Article 31(c)  
21Agreement on Trade-Related Aspects of Intellectual Property Rights ,1995,Article 31 (i)  
22Agreement on Trade-Related Aspects of Intellectual Property Rights ,1995, Article 31(h)  
23 Supra note-8  
24 Pier DeRoo, ‘Public Non-Commercial Use’ Compulsory Licensing for Pharmaceutical Drugs in Government 
Health  Care Programs’  32 MJIL (387-391)(2011)   

https://academic.oup.com/jiel/article/7/1/73/861109?login=true
https://academic.oup.com/jiel/article/7/1/73/861109?login=true
https://academic.oup.com/jiel/article/7/1/73/861109?login=true
https://academic.oup.com/jiel/article/7/1/73/861109?login=true
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innovation and technological Giants. It has caused a common “we” feeling and lead to the 

interconnectedness of the world. The most crucial of the above story is the impact on public health 

and R&D in pharmaceutical companies. Fortunately, Global health has also been a major topic 

of concern and discussion, bringing the interest of both developed, developing and underdeveloped 

nations in the conflict in the said Area.25 This changing Dynamics has brought significant changes 

and implications on the patent politics and pharmaceutical industries, bringing newer opportunities 

and new markets for domestic giants in developing countries. 

The Kefauver Committee organized by US Senate Committee found that India was among the 

highest-priced nations as far as pharmaceuticals are considered. However, in 2007, the Medecins 

sans Frontierers -the international medical aid organization found India to be the pharmacy of the 

developing world. This showed the remarkable growth of the pharma sector post Globalization. 

India post the 1990s has been also planning to extend support to the pharmaceutical industry with 

funding, subsidies, clearances etc.26 So, far India has been able to high-value medicines, that is 

generic medicines. As Per the edelweiss Report in Nov 2014- India has successfully produced 700 

US-FDA approved facilities. Further, India has been able to grab 300 drug master files (DMFs) 

which account to a third of the US market. The Indian pharmaceutical industry is still lacking in 

investments, skills and required innovation, especially reverse engineering. As a result, MNCs that 

had left during the 1970s are coming back to India. This eroded India’s cost advantages due to the 

increase in drug prices and imports of high-priced finished formulations.27 As a result, Indian 

domestic pharmaceuticals have become more competitive and increased their higher value chains. 

Its share in domestic has risen to more than 10 percent in the early 1970s to over 80 per cent now, 

making India as one of the major suppliers of drugs to the international market. After Globalization 

and liberalization, there has been a major spike in skillful innovations in production processes, 

                                                           
25 Lin H. Chen & Mary E. Wilson, The Globalization of Healthcare: Implications of Medical Tourism for the 
Infectious Disease Clinician, 57  Clinical Infectious Diseases , (1752-1759)(2013) , available at - 
https://doi.org/10.1093/cid/cit540 (Last visited-21.10.21)  
26 PTI, Drug sector needs boost to reduce dependency on China: IDMA,The Economic Times , 02 September, 
2015 ,available at - http://economictimes.indiatimes.com/industry/healthcare/biotech/pharmaceuticals/drug-
sector-needs-boost-to-reduce-dependency-on-china-idma/articleshow/48775030.cms (Last visited-28.10.21)  
27 Sudip Chaudhuri , Multinationals and Monopolies, 47 Economic Political Weekly (2012), available at -  
https://www.epw.in/journal/2012/12/special-articles/multinationals-and-monopolies.html (Last visited -
21.10.21) 

https://doi.org/10.1093/cid/cit540
http://economictimes.indiatimes.com/industry/healthcare/biotech/pharmaceuticals/drug-sector-needs-boost-to-reduce-dependency-on-china-idma/articleshow/48775030.cms
http://economictimes.indiatimes.com/industry/healthcare/biotech/pharmaceuticals/drug-sector-needs-boost-to-reduce-dependency-on-china-idma/articleshow/48775030.cms
https://www.epw.in/journal/2012/12/special-articles/multinationals-and-monopolies.html
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cheap companies of patent medicines and sell it to anywhere at lower prices.  One pharmaceutical 

company, called Nicholas Piramal – a Us based giant coming in collaboration with chesei 

pharmacy to produce cursor drug. The pharma giant is also working with Roche pharma to 

produce the cancer drug ‘peg interferon’28  Indian export market share has increased from a 3.88% 

growth rate in the Pre-TRIPS period to 5.07% growth rate in the post-TRIPS period.29 The total 

expenditure on R&D increased to $ 326.15 million in 2005. This data shows that full 

implementation of patents post TRIPS and the Globalization era have shown a positive picture of 

pharma companies investing in R&D activities with domestic companies trying to take a lead.  

FLIP-FLOP SIDE OF GLOBALIZATION  

Patents are one of the reasons that have made many patients suffer from a lack of access to basic 

and essential medicines in developing and under-developed countries. This has been still a 

controversial debate about whether the patent system is extended to third world economies as well 

in search of better R&D incentives. Governmental and NGOs argue that patents cause a significant 

increase in the prices of medicines, causing elitisms in the drug market. On the other hand, the 

corporate giants stress the point of unexplored areas of the world with more intellectual innovation 

in the pharmaceutical industry.  

The arguments so far from the developed countries seem inconvincible with the effectiveness of 

the pharmaceutical patent system for developing countries in question due to uncertainties for 

largely three reasons – 

1. The innovation argument doesn’t seem to fit in the market structure of developing or 

Underdeveloped nations as it only suits markets with a string, creditworthy demand. The 

                                                           
28 Jayanta Ghosh, “Nicholas in talks for biotech deals” ,The Times Of India ,13 March,2002 , available at -  
http://timesofindia.indiatimes.com/business/india-business/Nicholas-in-talks-for-biotech-
deals/articleshow/3602401.cms? (Last visited-29.10.21)  
29 Ravi Kiran & Sunita Mishra , Changing Pragmatics of the Indian Pharmaceutical Industry 
in the Pre and Post TRIPS Period  , 4 International Journal Of Business And Management , (2009) available at- 
https://pdfs.semanticscholar.org/b413/94d8ea6a43286c6dea29d39de21e366465e0.pdf(Last visited – 
29.10.21)  

http://timesofindia.indiatimes.com/business/india-business/Nicholas-in-talks-for-biotech-deals/articleshow/3602401.cms
http://timesofindia.indiatimes.com/business/india-business/Nicholas-in-talks-for-biotech-deals/articleshow/3602401.cms
https://pdfs.semanticscholar.org/b413/94d8ea6a43286c6dea29d39de21e366465e0.pdf(Last
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evidence of this instance- developing countries account for less than 20% of the global 

drug market while Africa representing only 1.1% of the global sale of pharmaceuticals.30 

2. Many developing countries have huge technological drawback with local firms lacking in 

capital to compete with the companies of developed nations.31 

3. Pharmaceutical firms have been under-supplying the medicinal need of poor countries, 

partly due to the procedural complexities of the methods derived in the Doha declaration 

and the regarding the implementation of TRIPS flexibilities.32 

COVID Crisis And TRIPS waiver 

Traditionally developed countries, especially the United States of America under the pressure of 

pharmaceutical corporates have always been aggressive towards putting pharmaceutical 

innovation under the TRIPS agreement33  while on the very other hand developing countries seems 

reluctant to do the same due to various reasons such as domestic competition, accessibility and 

affordability of medicines and vaccines for pandemic.34 

Covid-19 that has succumbed 50 crore people across the Globe, has again put public health system 

in question. Of this, the most crucial aspect is Global Intellectual property system. For fighting 

coronavirus, there has been continuous innovation in testing kits, medicines, beds and vaccines 

but all this is protected under patent system of TRIPS. It is here there lies many drawbacks. Article 

28 of TRIPS gives only patent holders -the exclusive right to manufacture, sell and use the vaccine 

or the drug.35 This drug or vaccine will be under patent protection of the TRIPS till 20 years from 

the date of filing of the patent. 36  These patents will have high impact not only high pricing of 

                                                           
30 IMS Health Service 2002: The World Pharmaceutical market, figures by regions. Available at- 
http://open.imshealth.com/ ( Last visited-27.10.21) 
31 Emmanuel Combe & Etienne Pfister & Pluvia Zuniga , “Pharmaceutical Patents, Developing Countries 
and HIV/AIDS Research” , available at 
https://www.emmanuelcombe.fr/wpcontent/uploads/2017/09/ecoaids10.pdf (Last visited 28.10.21) 
32 Mattias Ganslandt & Keith E. Maskus &Eina V. Wong ,Developing and Distributing Essential Medicines to Poor 
Countries: The DEFEND Proposal, 552 ,(The research institute of industrial Economics,  2001) available at -  
https://www.ifn.se/Wfiles/wp/WP552.pdf (Last visited - 28.10.21)  
33 SUSAN SELLS, PRIVATE POWER, PUBLIC LAW: THE GLOBALIZATION OF INTELLECTUAL 

PROPERTY RIGHTS (Cambridge University Press  2003)   
34 DANIEL GERVAIS, THE TRIPS AGREEMENT: DRAFTING, HISTORY AND ANALYSIS , 19 ( Sweet 

and Maxwell,1998) 
35Agreement on Trade-Related Aspects of Intellectual Property Rights,1995,Article 28. 
36Agreement on Trade-Related Aspects of Intellectual Property Rights ,1995,Article 33 

http://open.imshealth.com/
https://www.emmanuelcombe.fr/wpcontent/uploads/2017/09/ecoaids10.pdf
https://www.ifn.se/Wfiles/wp/WP552.pdf
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much needed pharmaceutical products but also dramatically hits the accessibility of the same. It 

also somehow discriminately puts the poor nation lagging behind in the unequal distribution of the 

products, causing a huge part of the Global village to suffer. The step of complete vaccination 

has a huge potential to end the backlashes of the public healthcare systems in the developing and 

under-developing countries but this seems not possible due to corporate patent hunger. Vaccine 

nationalism has also been a major cause of concern in this grim picture that could eventually make 

poorer and middle-income countries suffer.37 

Upon this, India and South Africa has proposed a waiver implementation and enforcement of 

certain provisions of the TRIPS agreement such as Patents, copyrights and trademarks.38  They 

stated  to 39"work together to ensure that intellectual property [IP] rights such as patents, industrial 

designs, copyright and protection of undisclosed information do not create barriers to the timely 

access to affordable medical products including vaccines … or to scaling-up of research, 

development, manufacturing and supply of medical products essential to combat Covid-19.  It has 

also been supported by various other developing nations40 This proposal has so been under 

discussion. Developed nations are still reluctant to do the waiver and reach to a consensus. 41 

This support to Indian government and south African government shows a potential to ramp up 

production of vaccines and distribute them without the fear of illegality under the WTO. This will 

                                                           
37 Chris Kay and Haslinda Amin, “Vaccine Nationalism Threatens WHO’s 2021 Goal of 2 Billion 
Doses”, Bloomberg Quint, March 17, 2021.  
38 WTO documents, Waiver From Certain Provisions of the TRIPS Agreement For the 
Prevention, Containment and Treatment of Covid-19, Communication from India and South Africa, 
IP/C/W/669, 2 October 2020, available at - 
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/IP/C/W669.pdf&Open=True (Last 
visited -22.10.21)  
39 WTO documents , WTO Council for Trade-Related Aspects of Intellectual Property Rights, Waiver 

from Certain Provisions of the Trips Agreement for the Prevention, Containment and Treatment of 
Covid-19: Communication From India And South Africa, IP/C/W/669 , Oct. 2, 2020 , available at- 
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/IP/C/W669.pdf (Last visited-
28.10.21)  
40 WTO documents , Members discuss TRIPS waiver request, exchange views on IP role amid a pandemic 
,  February 23, 2021, available at - https://www.wto.org/english/news_e/news21_e/trip_23feb21_e.htm 
(Last visited 28.10.21)  
41 Reuters Staff, “Rich, developing nations wrangle over COVID vaccine patents”, Reuters, March 10, 2021., 
available at - https://www.reuters.com/article/us-health-coronavirus-wto-idUSKBN2B21V9 (Last visited -
29.10.21) 

https://www.bloombergquint.com/coronavirus-outbreak/vaccine-nationalism-threatens-who-s-2021-goal-of-2-billion-doses
https://www.bloombergquint.com/coronavirus-outbreak/vaccine-nationalism-threatens-who-s-2021-goal-of-2-billion-doses
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/IP/C/W669.pdf&Open=True
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/IP/C/W669.pdf&Open=True
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/IP/C/W669.pdf
https://www.wto.org/english/news_e/news21_e/trip_23feb21_e.htm
https://www.wto.org/english/news_e/news21_e/trip_23feb21_e.htm
https://www.reuters.com/article/us-health-coronavirus-wto-idUSKBN2B21V9
https://www.reuters.com/article/us-health-coronavirus-wto-idUSKBN2B21V9
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also protect WTO members from any obligations for either granting or enforcing patents and other 

IP-related rights to Covid-19 drugs and vaccines.42 

 

CONCLUSION 

The paper made an attempt to understand the technical know-how of the TRIPS agreement, 

especially in relation to the patent system in the pharmaceutical Industry. The paper gave an insight 

into the dire need for more reforms in the Procedural Aspects of the Alternative mechanism 

brought in by the Doha declaration on the restrictive interpretations of the provisions of the TRIPS 

agreement. This will give more fluidity to the developing and least developed nations in using 

TRIPS flexibilities. The paper also scrutinized the wide-spreading effect of Globalization and the 

frequent use of the patents across the globe. It has given the developing nation a mixed taste and 

has been under flip-flops. With this in the mind, the paper intended to talk about the current 

scenarios under Pandemic of Covid-19 with respect to the waiver in TRIPS agreement provisions.  

It suggested that a waiver can give a huge boost to vaccine production and distribution as a result.  

 

 

 

 

 

 

 

 

 

                                                           
42 Prabash Rajan, “The Case for Waiving Intellectual Property Protection for Covid-19 Vaccines”, April 6 2021, 
available at -  https://www.orfonline.org/research/the-case-for-waiving-intellectual-property-protection-for-
covid-19-vaccines/#_ednref18 (Last visited – 28.10.21)  

https://www.orfonline.org/research/the-case-for-waiving-intellectual-property-protection-for-covid-19-vaccines/#_ednref18
https://www.orfonline.org/research/the-case-for-waiving-intellectual-property-protection-for-covid-19-vaccines/#_ednref18
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